Eleanor Roosevelt holding the Universal Declaration of Human Rights, 1948.
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HUMAN RIGHTS
CHALLENGES:
PROTECTING HUMAN
DIGNITY
Where, after all, do universal human rights begin? In small places, close
to home—so close and so small they cannot be seen on any maps of the
world. Yet they are the world of the individual persons; the neighborhood…
the school or college…the factory, farm or office.… Such are the places
where every man, woman and child seeks equal justice, equal opportunity,
equal dignity without discrimination. Unless these rights have meaning
there, they have little meaning anywhere. Without concerned citizen action
to uphold them close to home, we shall look in vain for progress in the larger
world.1
Eleanor Roosevelt, 1958

US President Franklin Delano Roosevelt (FDR) and First Lady
Eleanor Roosevelt were instrumental in creating the vision of human rights
adopted by the nations of the world following WWII. In 1941 FDR dictated
his famous declaration for “a world founded upon four essential human
freedoms”: freedom of speech and expression; freedom of religion; freedom from want; and freedom from fear. FDR called for a “new moral order”
based on the “supremacy of human rights everywhere.” FDR’s vision
became the moral cornerstone of the United Nations. The Preamble to its
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The Universal
Declaration of
Human Rights
(UDHR) Declaration
adopted by the UN
General Assembly on
December 10, 1948,
with forty-eight states
in the affirmative,
no states opposed,
eight states abstaining, and two states
not voting. The UDHR
sets out fundamental
universal human rights
and has now been
translated into over
500 languages. (Note:
Whereas in 1948 there
were 58 member
states in the United
Nations, today there
are 193.)

Universal Declaration of Human Rights (UDHR) states: “[T]he advent of a world in
which human beings shall enjoy freedom of speech and belief and freedom from fear
and want has been proclaimed as the highest aspiration of the common people.”
After her husband’s death Eleanor Roosevelt served as the US Representative to
the United Nations in the late 1940s, the chair of the first UN Human Rights Commission, and a key player in the drafting of the UDHR in the face of deep ideological, religious and philosophical divisions in the US and around the world. To a large degree
the UDHR, eventually adopted by the UN, was a result of her personal diplomacy,
hard work, and vision.
Today human rights are essential to modern diplomacy and represent a worldwide vision of human dignity for all regardless of sex, race, nationality, or economic
class. This chapter outlines the long struggle to create an effective international
human rights system. The chapter begins with an historical overview of the Nuremberg War Crimes Tribunal (1945–1946), a key event in the development of new
human rights categories in international law. Next is a discussion of the global roots
of human rights and clarification of how they are defined. The evolution from the
Westphalian system based on absolute state sovereignty to the current UN Human
Rights system is explored, along with an analysis of the latter’s strengths and weaknesses. The chapter then turns to the efforts of the International Criminal Court (ICC)
to further the cause of international justice. The chapter concludes with a look into
the future by probing critical human rights issues facing two leading, powerful states
in the world today, the United States and China.

LEARNING OBJECTIVES
Students will be able to:
• Explain the historical importance of the Nuremberg War Crimes Tribunal to
human rights norm creation.
• Understand the global roots of human rights.
• Identify the evolution of international human rights from the Westphalian state
system to the norms, institutions, and enforcement included in the UN human
rights system.
• Evaluate the work of the International Criminal Court from 1998 to 2019.
• Assess the future role the United States and China will uphold in the UN
human rights system.
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Historical Perspective:
The Nuremberg War Crimes Tribunal, 1945–1946
On November 20, 1945, an international tribunal was charged with trying the highestranking survivors of Hitler’s Third Reich.
The Nuremberg War Crimes Tribunal
was tasked with enshrining the principle of
“justice before vengeance” and offering legal
norms as a deterrent to war. US Justice Robert H. Jackson’s opening statement addressed
the justifications for these legal norms, including treatment of aggressive war as a crime, the
personal liability of government officials, the
inapplicability of a defense of superior orders,
and the purpose of indicting the principal Nazi
agencies and the General Staff–High Command as a criminal organization. Jackson’s
eloquent and moving statement concluded
The real complaining party at your bar is Civilization.… [I]t points to the dreadful sequence of aggressions and crimes I have recited, it points to the weariness of flesh, the
exhaustion of resources, and the destruction of all that was beautiful or useful in this
world, and to greater potentialities in the days to come. ….

Holocaust survivors
liberated from a Nazi
concentration camp
at the end of WWII.

Civilization asks whether law is so laggard as to be utterly helpless to deal with crimes of
this magnitude by criminals of this order or importance. It does not expect that you [the
Tribunal] can make war impossible. It does expect that your juridical action will put the
forms of international law, its precepts, its prohibitions and, most of all, its sanctions,
on the side of peace, so that men and women of good will, in all countries, may have
“leave to live by no man’s leave, underneath the law.”2

The idea of trying defeated leaders for launching an aggressive war and extending international criminal law to include domestic atrocities against religious and racial groups,
which had both been raised unsuccessfully at Versailles following WWI, resurfaced after
WWII and formed the core principles of the Nuremberg War Crimes Tribunal. The initiative hoped to establish penalties not only for war crimes but also for the act of war itself,
except in self-defense.
The United States, Great Britain, and the USSR jointly declared the legal principles
that would guide the Nuremberg Tribunal. The major war criminals of the European Axis
countries were to be held individually responsible for crimes against peace, war crimes,
and crimes against humanity:
a. Crimes against Peace: namely, planning, preparation, initiation or waging of a war of
aggression, or a war in violation of international treaties, agreements or assurances,
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or participation in a Common Plan or Conspiracy for the accomplishment of any of
the foregoing;
b. War Crimes: namely, violations of the laws or customs of war. Such violations shall
include, but not be limited to, murder, ill-treatment or deportation to slave labor or
for any other purpose of civilian population of or in occupied territory, murder or
ill-treatment of prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns, or villages, or devastation not justified by military necessity;
c. Crimes against Humanity: namely, murder, extermination, enslavement, deportation, and other inhumane acts committed against any civilian population, before or
during the war, or persecutions on political, racial, or religious grounds in execution
of or in connection with any crime within the jurisdiction of the Tribunal, whether
or not in violation of domestic law of the country where perpetrated.3

Holocaust
The planned genocide
of approximately six
million European Jews
by Nazi Germany
and its collaborators
between 1941 and
1945.

The full horror of the acts committed by Hitler, Goebbels, Himmler, Goering, Hess,
Kaltenbrunner, Ribbentrop, Speer, and their Nazi co-conspirators was revealed during
the Tribunal, establishing a historical record now impossible for anyone to honestly deny.
The German invasions of Poland, Denmark, Norway, Luxembourg, the Netherlands, Belgium, Yugoslavia, Greece, and France were clearly aggressive wars, making them crimes
against peace. The German war crimes were hideous and many; they included elimination of intellectuals, landowners, and clergy from the leadership of invaded countries,
the barest of living conditions for their people, and the roundup and resettlement of
Jews in ghettos and camps.
Germany’s most heinous actions involved its crimes against humanity, a new category introduced at the Nuremberg proceedings by Hersch Lauterpacht, considered to
be one of the finest legal minds of the twentieth century and a founder of the modern
human rights movement. The “final solution to the Jewish problem,” later called the
Holocaust, involved the mass extermination of Jews from all occupied countries at Auschwitz, Treblinka, and other death camps. In the end, six million Jews and five million
socialists, communists, homosexuals, and others were murdered by the Nazis. Hermann
Friedrich Graebe submitted testimony as evidence of these atrocities on J anuary 2, 1946:
Armed Ukrainian militia drove the people off the trucks under the supervision of an SS
man.… All these people had the regulation yellow patches on the front and back of their
clothes, and thus could be recognized as Jews.… Now I heard rifle shots in quick succession, from behind one of the earth mounds.… Without screaming or weeping these people
undressed, stood around in family groups, kissed each other, said farewells, and waited
for a sign from another SS man, who stood near the pit, also with a whip in his hands.…
I walked around the mound, and found myself confronted by a tremendous grave. People
were closely wedged together and lying on top of each other so that only their heads were
visible…the pit was already 2/3 full. I estimated that it already contained 1,000 people.4

The central idea at Nuremberg was to hold individuals, including state leaders, generals,
soldiers, business executives, and others, responsible for their participation in aggressive
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wars and for violating the laws and customs of war and international law. No one could
plead not guilty by saying they were merely following orders.
The Nuremberg Tribunal ended in October 1946 with the following verdicts: twelve
death sentences, three life imprisonments, four prison terms ranging from ten to twenty
years, and three acquittals. Hitler, Goebbels, and Himmler had already committed suicide and Goering avoided his death sentence by swallowing cyanide.
Crimes against humanity represented a new category of crimes under international
law to address atrocities against civilians. It is significant that leaders were to be held
accountable for acts occurring both before and during the war. Up until this time, the laws of
war only included the protection of civilians during a war. The inclusion of acts committed
before the war was in essence a declaration of the existence of fundamental human rights.
The Nuremberg Tribunal declared that no leader could hide behind sovereignty and commit
inhumane acts against their civilian populations on religious, ethnic, or political grounds.
Following the Nuremberg Tribunal, thousands of individuals throughout Europe
were convicted of war crimes. The norms developed at Nuremberg—crimes against
peace, war crimes, crimes against humanity—have now been incorporated into the legal
systems of modern states around the world. These norms and the UN’s Universal Declaration of Human Rights form the two pillars of the modern conception of human rights.
At the end of the twentieth century these norms informed the work of international
tribunals on former Yugoslavia and Rwanda and in 1998 led to the creation of the International Criminal Court (ICC), which will be described in the Contemporary Perspective
section later in the chapter.

The Global Roots of Human Rights
Even before humanity was divided into separate nation-states, and well in advance of
human rights being drafted into international law, through both religious and secular endeavors individuals and groups strove to create a world that protected individuals from abuse, helped the needy, protected freedom, enhanced dignity, and prevented
suffering.
For example, scholar Paul Gordon Lauren documents how “all of the great religious
traditions share a universal dissatisfaction with the world as it is and a determination to
make it as it ought to be. They do this by addressing the value and the dignity of human
life, and, consequently, the duties toward those who suffer.”5 The modern understanding
of human rights evolved in part from faith-based attempts to define individual duties
and obligations to one another. In other words, these religious traditions tried to articulate the ways in which we are our “brother’s and sister’s keeper.”
Early notions of human rights are found in all major world religions. For example,
the Ten Commandments of the Hebrew Bible, embraced by both Judaism and Christianity, stress the importance of protecting contracts and the right to property with the
injunctions, “you shall not steal” and “you shall not covet…anything that belongs to your
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neighbor” (Exodus 20:15–17). In addition, individual actions should not come at the
expense of the poor: “[W]hen you knock down the fruit of your olive tree, you shall not
go over the branches a second time: it shall be for the stranger, for the fatherless and for
the widow” (Deuteronomy 24:20–1). Christianity upholds the importance of basic equality in human dignity and condemns greed in the New Testament with Jesus’ famous
statement that “it is easier for a camel to pass through the eye of a needle, than for a
rich man to enter the kingdom of God” (Mark 10:25–6). Papal encyclicals in the Catholic
Church have consistently promoted equal human dignity and rights to subsistence for
all. The Quran recognizes basic economic and social rights, including protection against
poverty (Surah 22:7–8), rights to a place of residence (Surah 2:85), and rights to sustenance (Surah 17:70). In addition, an integral part of Islamic teaching is the doctrine of
social service defined in terms of alleviating suffering and helping the needy.6
Believers in Hinduism, the world’s oldest religion, are adjured to practice selfless
concern for the pain of others, particularly for the hungry, the sick, the homeless, and
the unfortunate. Buddhist principles focus on awareness of human suffering (dukkha)
and emphasize the duty to overcome selfish desires by practicing charity (dana), lovingkindness (metta), and compassion (karuna) toward those in need. A practitioner of Buddhism, which is an outgrowth of Hinduism, the Dalai Lama has stated that the world’s
problems can only be solved if people show kindness, love, and respect for all and “understand each other’s fundamental humanity, respect each others’ rights, share each other’s
problems and sufferings.”7
In the secular world, over thousands of years, philosophers, leaders, and scholars as
diverse as King Hammurabi (1728–1686 BCE), Plato (360 BCE), Thomas Paine (1792),
Immanuel Kant (1793), and John Rawls (1971) have emphasized different visions and
norms that overlap with modern conceptions of human rights. For example, King Hammurabi established Babylonian laws securing both creditors’ and employees’ rights and
regulated work relationships. The issue of property rights divided Socrates and Aristotle and remain contentious today. In The Republic (360 BCE), Socrates warns that property rights could fragment the polity, undermine the common end, and tear “the city in
pieces by differing about ‘mine’ and ‘not mine.’” Aristotle, on the other hand, supported
property rights, stating, “When everyone has his own separate sphere of interest, there
will not be the same ground for quarrels.”8
Modern conceptions of human rights did not originate exclusively in the West or
with any particular economic or political system of governance. Philosophers in the
Middle East, Africa, and pre-Columbian civilizations in the Americas all addressed the
dignity of the person and the importance of social justice. Writing in the tenth century,
the Islamic philosopher Abu Al-Farabi advocated a moral society in which individuals
endowed with rights live in charity with their neighbors.9
Indian philosopher Amartya Sen asserts that “pluralism, diversity, and basic liberties
can be found in the history of many societies.” He goes on to document how democratic
ideas and public debates on political, social, and cultural matters took place historically
in India, China, Japan, Korea, Iran, Turkey, the Arab world, and many parts of Africa.10
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In many traditional African societies, kings and chiefs ruled to a degree by consent. Accountability and participation were part of their political heritage. In his
autobiography Nelson Mandela describes the democratic nature of local meetings in his
childhood village:
Everyone who wanted to speak did so. It was democracy in its purest form. There may
have been a hierarchy of importance among the speakers, but everyone was heard,
chief and subject, warrior and medicine man, shopkeeper and farmer, landowner and
laborer.… The foundation of self-government was that all men were free to voice their
opinions and equal in their value as citizens.11

Although the roots of human rights are global, Western “natural rights” theorists in
the seventeenth century and eighteenth centuries, the “Enlightenment” philosophers,
did play pivotal roles in the development of modern conceptions of rights and duties.
Leading philosophers, including Hugo Grotius, John Locke, Jean-Jacques Rousseau,
and Immanuel Kant, challenged traditional authority and raised questions that resonate
today regarding the proper relationship between the state and the people. Human rights
language first emerged in this period. In earlier periods those experiencing injustice
rarely put their claims in terms of rights. Prior to the Enlightenment the moral order
was based in “natural law” associated with duties to one another and to God. Modern
secular rights replaced this divinely sanctioned order with new rights claims, the “rights
of man,” based on individual freedom and liberty.
These ideas included a vision based on liberty, equality, and fraternity and inspired
revolutionaries in America and France. Human dignity and human rights served as the
backbone of these eighteenth-century revolutions. In 1774 the American colonists enacted
their “Bill of Rights,” declaring entitlement to “life, liberty, and property” for all men. At the
First Continental Congress Thomas Jefferson declared that Americans were a free people
“claiming their rights as derived from the laws of nature and not as a gift of the Chief Magistrate,”12 and expressed this philosophy in the Declaration of Independence on the 4th of
July, 1776: “We hold these truths to be self-evident, that all men are created equal, that they
are endowed by their Creator with certain unalienable rights, that among these are life, liberty and the pursuit of happiness.” It is important to note that these newly declared rights
in the United States were for white males only and definitely not for women and slaves.
These ideas also inspired the French Revolution. The National Assembly proclaimed
in their Declaration of the Rights of Man and Citizen in 1789 that all men “are born and
remain free and equal in rights” which are universal and “natural and imprescriptible”
and include “liberty, property, security, and resistance to oppression.”13
Following this revolutionary period, the task facing America, France, and other
nations was to transform these visions and ideas into national laws and workable public policy, demonstrating the power of ideas and the strength of religious and secular
visions of human dignity. However, the vision remained at the community and national
levels. International recognition and protection of human rights for peoples across
national borders had yet to emerge.
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human rights
Fundamental entitlements for all human
beings designed to
prevent and alleviate human suffering;
based on moral principles including liberty,
equality, and fraternity.

social construction
The development over
time by the global
community of the
content of legitimate
claims by individuals
and groups for the
prevention and alleviation of suffering.

Human rights today are commonly understood to embrace key moral principles
regarding human behavior that everyone is entitled to simply because she or he is a
human being. Individuals can claim certain inalienable entitlements based on these
moral principles, such as the right to life, liberty, freedom from slavery and torture, freedom of opinion, the right to work, education, and so on. Human rights have been defined
as claims on others to a certain type of treatment fundamentally linked to the prevention and alleviation of suffering.14 Human rights are considered “a special class of rights,
the rights that one has simply because one is a human being…moral rights of the highest
order.”15 Human rights claims arise from a shared moral conception of the nature of the
human person and the conditions necessary for a life of dignity. Because such claims are
essential to protecting human life and enhancing human dignity, they should receive full
social and political approval. Everyone is entitled to these rights regardless of race, sex,
nationality, ethnicity, religion, sexuality, or any other status.16
Modern human rights are social constructions, that is, ideas that over time have
been created and accepted by a society or the global community. Human rights are claims
or entitlements that derive from evolved legal and moral rules that are seen as essential
to protecting human life, eliminating avoidable suffering, and enhancing human dignity across cultures, political boundaries, and ideological divides. The global community
over time has collectively constructed a shared social understanding of the content of
these human rights claims. International human rights norms and laws are designed to
give individuals and groups effective tools and means of protection from the actions of
predatory state and non-state actors, including multinational corporations and individuals. Human rights claims have also been designed to provide relief and protection from
structural violence, the denial of economic and social rights to the most vulnerable sectors
as a by-product of economic globalization. As you learned in Chapter 8, vast impoverization and suffering has accompanied expansive economic globalization. This has led to
the emergence of human rights claims to promote economic justice for the poor. Human
rights are not written in stone like the Ten Commandments but evolve to address modern sources of human suffering.17
Prior to WWII, the international community of nation-states was unwilling to
endorse or codify universal human rights. It has been a long journey from Westphalian
norms of absolute state sovereignty to the current United Nations human rights system.

From Westphalia to the UN Human
Rights System
As you learned in Chapter 3, the principle of nation-state sovereignty, the principle that
no authority exists above the state and that states decide what goals to pursue and how
to pursue them, arose out of the Treaty of Westphalia in 1648, which ended the Thirty
Years War in Central Europe. The Thirty Years War, an international battle between
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Protestants and Catholics with each side promoting their own beliefs and values, was
a bloodbath; around eight million people were killed. To avoid such bloodshed in the
future, the nations of Europe agreed that the principle of state sovereignty was central
to international relations. Each nation-state was now considered legally equal and sovereign with the power and right to manage its own internal and external affairs, including
religious matters, and no state had the right to intervene in another state’s sovereign
territory. Nonintervention, the legal equality of states, and state sovereignty became the
three principles undergirding the international system.

The Westphalian State System
In the Westphalian state system, each state would judge for itself what rights its citizens would enjoy. Because there were no international norms or global human rights for
nations and peoples to follow, human rights were not a part of traditional international
diplomacy. Individuals had no standing in international law, which only provided tools
to govern relations between equal sovereign states. National leaders and global institutions did not concern themselves with the rights of individuals or groups in other
states. Even if a government exploited, tortured, and abused its citizens, the international community was forbidden to intervene. What went on within the domestic jurisdiction of a state was not a subject of international regulation. In fact, state action in
support of oppressed individuals in a foreign state was viewed as a violation under this
system.
While this approach may seem cold-hearted, it is important to recognize the ethics underlying the principle of nonintervention. The leaders of Europe asserted the
importance of separating diplomacy from morality, citing the disastrous outcome of the
Thirty Years War as a key historical lesson. A leader might despise the immoral actions
of a foreign country against its people, but intervention could create even more suffering
and pain. The peaceful coexistence of nations, requiring some toleration of abuses, was
seen as the only path forward.
These Westphalian principles were clearly on display at the beginning of the twentieth century. The Turkish government accused the Armenians of aiding the Russian
enemy and proceeded with a massive slaughter. Reliable studies place the number of
Armenians killed at around one million. This genocide, or “race murder,” began in 1915
with the execution of Armenian leaders and intellectuals. The Ottoman armies then
rounded up Armenian citizens and forced them to march across deserts and mountains,
leading to the starvation, disease, and death of hundreds of thousands more. Because
of its massive scale, this genocide became widely known and led to protests around the
world. Global citizens argued that the Turkish government could not hide behind sovereignty to avoid accountability for “crimes against humanity,” a new term that emerged
during this period.18
The Armenian community and the Christian community abroad appealed to the
American Ambassador to Turkey, Henry Morgenthau, for US action. After receiving
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based on the idea of
separating morality
and ethics from foreign policy.
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firsthand reports and documentation of the genocide, Morgenthau urged his country
and the international community to act:
I earnestly beg the Department to give this matter urgent and exhaustive consideration with a view to reaching a conclusion which may possibly have the effect of checking [Turkey’s] Government and certainly provide opportunity for efficient relief which
now is not permitted. It is difficult for me to restrain myself from doing something to
stop this attempt to exterminate a race, but I realize that I am here as Ambassador and
must abide by the principles of noninterference with the internal affairs of another
country.19

Morgenthau’s dilemma captures the ethical limitations of an international system
focused solely on protecting state sovereignty. In a time of extremity and obscene violence, it is problematic for nations to continue to cleave to these norms. Instead of preventing a larger conflagration, the nonaction and nonintervention of outside powers
validated the despotic behavior. The Turks seemed to get away with their brutality, and
the world moved on. On August 22, 1939, Adolf Hitler urged his generals to show no
mercy towards women and children when invading Poland, fearing no retribution from
the international community. As he said, “who, after all, speaks today of the annihilation
of the Armenians?”20

The UN Human Rights System

UN Human Rights
System System
composed of norms,
institutions, and compliance procedures,
which establish a
framework for the
global community to
discuss and create
policies to protect
human dignity around
the world.
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The revelations of the genocide and crimes against humanity committed by the German
Nazis, including the murders of six million Jews and five million socialists, communists,
homosexuals, and others, shocked people around the world, causing leaders and citizens
to fundamentally question the Westphalian state system. In the 1930s Hitler’s murders
and repression of Jews within the boundaries of Germany was technically not a violation of international law. After Hitler’s defeat and the end of WWII, a strong movement
emerged to establish some minimum standards of dignity and obligations to the persons
inside all sovereign nation-states, developing a new norm—that states do have obligations beyond their borders.
To a certain extent, the events of WWII defied the logic and reversed the conclusions drawn from the experience of the Thirty Years War. Many concluded that the practice of “nonintervention,” which in this case meant ignoring Hitler’s actions and human
rights abuses, contributed to the violence becoming a world war. Intervening across borders was now seen as a possible way to prevent war and protect international peace and
security.
Working through the UN, in the late 1940s the international community began
work on establishing a global system of human rights. This resulted in the UN Human
Rights System, which includes three components: (1) norm creation and standard setting, (2) permanent institutions, and (3) compliance procedures.21 As you will see, the
UN has been most successful in creating norms and least effective in ensuring compliance with them.
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NORM CREATION
The codification of international human rights law surged after WWII. Beginning with
the United Nations (UN) Charter, which included the respect for and promotion of
human rights as a key purpose of the organization, the members of the UN drafted a
series of core human rights resolutions and treaties. The first UN document to provide
a clear list of human rights, the Universal Declaration of Human Rights (UDHR), was
adopted nearly unanimously by the UN General Assembly in 1948. The UDHR includes
both civil and political rights (e.g., freedom of speech and religion) as well as economic,
social, and cultural rights (e.g., rights to work and social security). The members of the
UN adopted two additional key treaties in 1966: the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR). The UDHR, ICCPR, and ICESCR are often referred to collectively
as the International Bill of Human Rights.
The human rights codified in these legal instruments include freedom from racial
and equivalent forms of discrimination; the right to life, liberty, and the security of person; freedom from slavery or involuntary servitude; freedom from torture and cruel,
inhuman, or degrading treatment or punishment; freedom from arbitrary arrest, detention, or exile; the right to a fair and public trial; freedom from interference in privacy and
correspondence; freedom of movement and residence; the right to asylum from persecution; freedom of thought, conscience, and religion; freedom of opinion and expression;
freedom of peaceful assembly and association; and the right to participate in government, directly or through free elections.22
Human rights law also endorses norms of “equality” through the promotion of economic, social, and cultural rights, including the right to social security; the right to work
and protection against unemployment; the right to rest and leisure; the right to a standard of living adequate for the health and well-being of self and family; the right to education; and the right to the protection of scientific, literary, and artistic production.23
In response to the phenomenon of global interdependence, a new category of rights
has emerged, reflecting the norm of fraternity. Individual states acting alone can no
longer satisfy their human rights obligations. The need for international cooperation to
solve contemporary problems has led to the establishment of solidarity rights, including the right to peace; the right to a healthy and balanced environment; the right to
humanitarian disaster relief; the right to political, economic, social, and cultural selfdetermination; and the right to participate in and benefit from “the common heritage
of mankind” (including earth-space resources). These solidarity rights are often seen as
collective human rights because they benefit both individuals and groups.24
Work on norm creation and standard setting continued through the end of the
twentieth century. Today, international human rights law includes legally binding
protections for women, racial minorities, migrants, children, and refugees, and prohibitions against apartheid, torture, and genocide (see Figure 9.1). Upon ratification,
states are required to incorporate human rights protections into their domestic legal
systems.
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Figure 9.1 The
UDHR and the Core
International Human
Rights Conventions

INTRODUCTION TO THE UNITED NATIONS HUMAN RIGHTS TREATIES
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Treatment or Punishment

International Covenant
on Civil and Political
Rights

International Covenant
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Cultural Rights
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Rights of the Child
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Elimination of all Forms
of Discrimination Against
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of all Forms of Racial
Dicrimination

International Convention
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Disappearance

International Convention on the Rights of all
Migrant Workers and
Their Families

Convention on the
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The United Nations provides an institutional forum for discussion and resolution of
internationally affirmed human rights claims. Through UN agencies and councils, states
pass resolutions, declarations, charters of rights and duties, and final acts from international conferences on human rights principles and practices. These instruments are
often referred to as soft laws because they do not involve treaties or customary laws. As
discussed in Chapter 5, soft power, the power of persuasion using information, culture,
values, and ideas to accomplish foreign policy goals, can significantly impact state behavior by creating an environment of strong expectations of conduct that meets the requirements of internationally approved resolutions or declarations. When hard law fails, soft
law can articulate new human rights guidelines and establish standards of accountability
that governments often find difficult to ignore.

PERMANENT INSTITUTIONS
Human Rights Council
(HRC) Established
in 2006, the leading
human rights body at
the UN responsible for
evaluating and monitoring member states’
compliance with universal human rights.
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Figure 9.2 identifies the permanent human rights institutions and mechanisms established by the United Nations. These include UN Charter–based bodies such as the
Human Rights Council (HRC), special procedures, and mandates on minority issues,
racism, torture, violence against women, and other issues. The UN also has treaty-based
bodies, including the committees established to monitor state compliance with specific
human rights treaties. Upon ratification of a human rights treaty, states are under a
legal obligation to follow through on their word. Perhaps most importantly, the ratifying
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Figure 9.2 UN Human Rights Institutions and Mechanisms
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state is obligated to incorporate these norms into its domestic legal system. For example,
countries that have ratified the Convention on the Rights of the Child are monitored
by the Committee on the Rights of the Child to ensure compliance with rules designed
to protect and improve the status of children. Through these human rights bodies and
mechanisms, the member states of the UN engage in constructive dialogue, pushing one
another for full compliance with all human rights obligations.
Established in 2006, the HRC replaced the largely discredited UN Commission on
Human Rights. From the date of its founding in 1946 to its end in 2006, the Commission was plagued by member states that used it to advance political agendas. As a result,
when serious human rights abuses were taking place in Burundi, South Korea, Argentina, Guatemala, the Sudan, and elsewhere, these regimes were more or less exempt
from scrutiny. They were protected by the great powers because of Cold War politics. The
Soviets and Americans overlooked the human rights violations of their allies in order
to consolidate their positions in the global balance of power. As a result, the actions of
some of the most brutal governments of the late twentieth century, such as Pol Pot’s
reign of terror in Cambodia and Idi Amin’s atrocities in Uganda, received only minimal
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Universal Periodic
Review (UPR)
Examination by the
HRC of the human
rights records of all
member states of
the UN.

Office of the High
Commissioner
for Human Rights
(OHCHR) Body that
spearheads the UN’s
human rights efforts by
supporting, administering, and monitoring
human rights compliance and enforcement
mechanisms.
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reprimands. Overt politicization led to the irrelevance and eventual abolishment of the
Commission.
The HRC has established procedures to limit the politicization of its work. It meets
year-round in Geneva and has mechanisms in place to recall any member involved in
human rights violations. Perhaps most significantly, the HRC established the Universal
Periodic Review (UPR), under which the human rights records of all 193 UN member
states are analyzed every four years. No nation is exempt from the UPR, including the
great powers. Every UN member must explain and defend its human rights practices.
The hope is that this review will allow the HRC to act as the world’s moral conscience
and bring new legitimacy to human rights work at the UN and to apply global pressure to
adhere to human rights law.
Unfortunately, politics has recently intervened in the work of the HRC once again.
In June 2018 the Trump administration accused the HRC of bias against Israel and withdrew. The US Ambassador to the UN, Nikki Haley, stated that the HRC had become a
“protector of human rights abusers and a cesspool of political bias.” The decision to leave
the Council was part of a US strategy to retreat from any international organizations and
agreements that the Trump administration feels are not aligned with American interests
on trade, defense, climate change, and human rights. Critics note that the US withdrawal
deprives Israel of its chief defender in the HRC and potentially allows US adversaries
to fill the void. The decision came the day after harsh criticism of the Trump administration policy of separating migrant parents from their children at the Mexican border.
UN High Commissioner Zeid Ra’ad Al Hussein called the US policy “unconscionable” and
akin to child abuse.25
UN Treaty Bodies are serviced by the Office of the High Commissioner for
Human Rights (OHCHR) in Geneva, Switzerland. The composition, powers and functions of each committee are outlined in the relevant treaty. For example, the Committee on the Elimination of Racial Discrimination (CERD) consists of 18 “experts of high
moral standing and acknowledged impartiality elected by States Parties from among
their nationals.” Members of the Committee are not state representatives but experts
in the field of racial discrimination who serve in a personal capacity. Each is elected by
secret ballots submitted by the parties to the convention. The hope is that these individuals can be more objective in their assessments of human rights practices than political
appointees.
CERD and the other treaty body committees conduct two types of compliance
reviews: self-reports, and analysis of human rights data collected from nongovernmental
organizations (NGOs) and outside experts. After a public session dedicated to reviewing
all of this information, the Committee then issues public Concluding Observations in
which they acknowledge good practices, areas of concern, and noncompliance. Although
the treaty body committees have no power to issue sanctions, public exposure can make
a difference. NGOs and individuals in civil society have used these reports to focus public
attention on egregious violations. Governments are concerned about their reputations
and seek to be viewed in a positive light. As a result, this constructive dialogue between
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the treaty body committees and states-parties to the Convention has been surprisingly
effective in many cases.
Most treaty body committees have also incorporated individual complaint procedures. After exhausting all domestic remedies, individuals may submit complaints
directly to the relevant treaty body. Once admissibility is determined, a special investigator is often appointed to investigate the merits of the case. If a violation has been
committed, the Committee will call on the violating state to provide compensation
or even change national legislation. Although these judgments are not legally binding, states have responded. For example, many states have released political prisoners,
awarded compensation, reinstated individuals in the civil service, and amended legislation that was incompatible with the International Covenant on Civil and Political Rights
(ICCPR).26

ENFORCEMENT: GLOBAL
The UN institutions and mechanisms focused on human rights are often viewed as weak
and ineffective due to the lack of enforcement power. It is one thing to “monitor” state
behavior and make “recommendations” for change, and quite another to have the ability
to sanction and force abhorrent behavior to cease. UN failures are often well publicized
and recognized. From Bosnia and Rwanda in the 1990s to Yemen and Myanmar in 2018,
the international community has been unable to either prevent or stop crimes against
humanity, including ethnic cleansing and genocide. See the Regional Spotlight feature
on the events in Myanmar.
Critics also charge that UN human rights reports are too mild. In fact, many states
use their participation in UN human rights bodies to present a false image to the
world about their human rights practices. For example, Saudi Arabia has used its ratification of the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) to publicly proclaim a commitment to the human rights and dignity of Saudi women. Yet at the same time elite male Saudi rulers implement public
policies that undermine women’s civil, political, economic, and social human rights.
Saudi hypocrisy makes a mockery of their CEDAW ratification. As activist Upendra
Baxi writes:
The near-universality of ratification of [CEDAW]…betokens no human liberation of
women. Rather, it endows the state with the power to tell more Nietzschean lies.…
“State” is the name of the coldest of all cold monsters. Coldly, it tells lies, too; and this lie
grows out of its mouth: “I, the state, am the people.”32

UN human rights institutions have no power to force the Saudi government to honor its
treaty obligations. The primary tool at the UN’s disposal is deterrence through exposure.
When constructive dialogue and soft pressure fail, the UN has attempted to force
change by bringing economic sanctions against human rights violators. The imposition
of substantial economic sanctions forces the target state to either comply with international human rights law or prolong economic hardships on its people. Some sanctions
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   REGIONAL SPOTLIGHT

Genocide or Ethnic Cleansing in Myanmar?
Is There a Difference and Does It Matter?
ROHINGYA MIGRATION
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Hundreds of thousands of Rohingya Muslims have fled the massive brutality occurring in
Myanmar by land and sea.

In August 2017 hundreds of thousands of Rohingya
Muslims began fleeing to southern Bangladesh from
a military-led crackdown in Myanmar, also known as
Burma. Around 1.1 million Rohingya were living in
Myanmar at that time, many in the Rakhine state. More
than 680,000 have now fled into Bangladesh by land and
by boat. This exodus began on August 25, 2017, when
a Rohingya insurgent group killed a dozen members
of Myanmar’s security forces. The government military
responded with massive brutality, which included
burning villages, raping women, and murdering anyone
who got in the way. Thousands of Rohingya were killed,
but the total number remains unknown because of
restricted access to the conflict zones.
Human Rights Watch and Amnesty International
both described these acts as crimes against humanity
and as ethnic cleansing. Human Rights Watch provided
the following report:
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Military units, assisted by ethnic Rakhine militias,
attacked Rohingya villages and committed
massacres, widespread rape, arbitrary detention,
and mass arson. Some Rohingya who fled were
killed or maimed by landmines laid by soldiers on
paths near the Bangladesh-Burma border. Satellite
imagery showed that more than 340 primarily
Rohingya villages were either substantially or
completed destroyed.27
Although Rohingya Muslims had long faced severe
discrimination from the Buddhist majority in Myanmar,
who viewed them as illegal migrants who should be
removed, they had never before been confronted with
this extreme level of violence.28
The term ethnic cleansing refers to the removal,
expulsion, imprisonment, or killing of an ethnic
minority by a dominant majority in an attempt
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Protesters against Myanmar’s treatment of Rohingya Muslims

to achieve ethnic homogeneity. In July 2018 UN
Secretary-General Antonio Guterres wrote: “These
victims of what has been rightly called ethnic cleansing
are suffering an anguish that can only stir a visitor’s
heartbreak and anger. Their horrific experiences defy
comprehension, yet they are the reality for nearly
1 million Rohingya refugees.” According to Guterres,
the Rohingya people are left with two dreadful
options: stay on in fear of death or leave everything
simply to survive.29
After spending eight months analyzing the abuses
in Myanmar through examination of testimony, UN
documents, Myanmar government statements and
documents, and other reports, scholars from the
International Human Rights Clinic at Yale Law School
concluded that this situation meets the criteria for
genocide.
In July 2018 the rights advocacy group Fortify
Rights also charged Myanmar’s military with
systematically planning a genocidal campaign to
rid the country of Rohingya Muslims, presenting
detailed evidence of meticulous planning by security
forces, including arming and training ethnic Rakhine
Buddhists, destroying fences around Rohingya homes,
and cutting off international aid to the Rohingya
community.30
In testimony to the UN Human Rights Council in
March 2018 Yanghee Lee, the UN Special Rapporteur
on human rights in Myanmar stated: “I am becoming
more convinced that the crimes committed…bear the
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hallmarks of genocide and call in the strongest terms
for accountability.” Myanmar denies these charges,
claiming that its military only targets terrorists.
Does it make a difference whether to label the
actions against the Rohingya as “ethnic cleansing”
as opposed to “genocide”? For the victims these
distinctions may seem academic and meaningless.
However, there is a legal difference. Ethnic cleansing
is not recognized as an independent crime in
international law, and there is no precise definition
of the concept or the acts that qualify. Genocide, on
the other hand, is clearly defined as “acts committed
with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group.”31 The 149 states
that have ratified the Genocide Convention are legally
obligated to punish offenders. The International Court
of Justice has stated that the Genocide Convention
embodies principles of customary international law,
so all states, whether they have ratified the Genocide
Convention or not, are bound to its prohibition under
international law. All states thus have a legal obligation
to prevent and punish the crime of genocide.

Think About It
1. As you learned in Chapter 4, the member
states of the United Nations have adopted the
responsibility to protect (R2P), which means
that they must protect their populations from
genocide, war crimes, ethnic cleansing, and
crimes against humanity. When a state fails
to protect its population, as in Myanmar, the
international community must take decisive and
timely action. What actions can the international
community take to stop the crimes being
conducted against the Rohingya people?
2. How significant is the difference between
genocide and ethnic cleansing in relation to
events in Myanmar? Does the legal distinction
between the terms alter policy options and
moral obligations to end the massive human
rights violations? Explain your answer.
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have been successful, including those imposed against the former apartheid regimes in
South Africa and Rhodesia (now Zimbabwe). However, sanctions can create unintended
consequences in the target society and may hurt children, the poor, and other vulnerable
members.
There are few policy options for states and International Organizations (IOs) to pursue when a nation actively ignores diplomatic and economic pressures to correct internal
practices and local policies. In fact, UN member states are protected from outside interference by Article 2, Section 7, of the UN Charter, which denies the right of the United
Nations to intervene in the internal affairs of sovereign states, creating a difficult challenge for the international community.
Finally, a lack of agreement about priorities exists among member states. It has
been difficult for UN members to simply agree on human rights priorities, never mind
the path toward fulfilling them. Northern, developed nations primarily prioritize civil
and political rights, together with capitalist notions of private property and the free
market, and consider economic, social, and cultural rights secondary, as seen by the
US refusal so far to ratify the International Covenant on Economic, Social and Cultural
Rights (ICESCR). For the poor developing countries these economic, social, and cultural
rights are the clear priority, as millions of their citizens lack basic needs, including food,
water, education, and health care. To these countries, civil and political rights are only
truly meaningful if economic and social rights are also met. In the oft-quoted words of
Leopold Senghor, the former president of Senegal: “[H]uman rights begin with breakfast.”33 The right to vote becomes meaningful only if the right to food and water has
been protected.

ENFORCEMENT: NATIONAL
As you have already learned, international human rights law is primarily enforced
through national legal systems and juridical structures. The state retains primary
responsibility for implementing human rights laws. Governments have legal and moral
obligations to respect, protect, and fulfill internationally ratified human rights. This
three-part approach to human rights implementation, first formulated by scholar Henry
Shue34 in 1980, is widely utilized today in evaluating state human rights practices. Legal
experts articulate the obligations to respect, protect, and fulfill economic and social
human rights as follows:
The obligation to respect requires States to refrain from interfering with the enjoyment
of economic, social and cultural rights. Thus, the right to housing is violated if the State
engages in arbitrary forced evictions. The obligation to protect requires States to prevent
violations of such rights by third parties. Thus, the failure to ensure that private employers comply with basic labor standards may amount to a violation of the right to work or
the right to just and favorable conditions of work. The obligation to fulfill requires States
to take appropriate legislative, administrative, budgetary, judicial and other measures
toward the full realization of such rights. Thus, the failure of States to provide essential
primary health care to those in need may amount to a violation.35
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This three-part approach to the implementation of all human rights forms the
basis of the “constructive dialogue” between the UN human rights institutions and
the member states. Given the worldwide scope of human rights violations, it is difficult to discern progress, but there have been successes. For example, in 1998 the
CERD committee received an individual complaint from Anna Koptova against Slovakia. Koptova, a Slovak citizen of Romany ethnicity, was represented by the independent European Roma Rights Center based in Budapest. In her complaint Koptova
asserted that Slovakia engaged in acts of racial discrimination against her and other
Roma and failed to protect them from acts or practices of racial discrimination by public authorities and institutions, basing her claim on articles 2–3 of the CERD. AntiRoma hostility forced Romany families to flee the country, leading to unemployment
and homelessness. The CERD committee determined that local municipal ordinances
prohibiting Roma from settling in Rokytovce and Nagov were clear violations of the
CERD and decided in 2000 in Koptova’s favor. The committee recommended that the
Slovak government “take the necessary measures to ensure that practices restricting
the freedom of movement and residence of Romas under its jurisdiction are fully and
promptly eliminated.”36
Feeling pressure from the CERD as well as a variety of individuals and organizations both domestic and international, Slovakia finally rescinded the discriminatory
municipal ordinances and guaranteed freedom of movement for all. The actions of a
single woman working with NGOs in civil society to bring her case to Geneva brought
international attention to the plight of the Roma in Slovakia. The reputation and international standing of the Slovak government became a topic of debate in the global
human rights community, supporting the efforts of other Slovak citizens to bolster
their laws on nondiscrimination and freedom of movement. Their work with individuals and groups has allowed the UN to help nations enforce human rights within their
borders.
Since the founding of the UN many areas of human rights have improved dramatically. There have been declines in genocide, the number of battle deaths, the number
of civilians killed in war, and the use of the death penalty. In addition, there have been
dramatic improvements in equality for women, recognition of LGBT rights, and recognition of the rights of people with disabilities. Democracy has grown, as has criminal accountability for individual human rights violations. Overall, both violence and
human rights violations in the world have declined significantly, but there is still work
to be done.37 See the Policy Spotlight feature for more on the global struggle for LGBT
rights.
Citizens are now holding their leaders to human rights standards. According to a
database of justice mechanisms throughout the world developed by Kathryn Sikkink
and her colleagues, over 500 cases of domestic human rights prosecutions involving over
1,100 accused individuals, have been recorded since the end of the Cold War. Many of
these prosecutions ended in guilty verdicts. It is thus not rare for states to prosecute
their own officials for human rights violations. Sikkink describes the results of her study
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   POLICY SPOTLIGHT

The Global Struggle for LGBT Rights
As you have learned in this chapter, international
human rights law references race and sex and
has attempted to provide protections to specific
groups including refugees, children, women, ethnic
minorities, indigenous peoples, migrant workers,
and the disabled. However, the major human rights
treaties make no mention of sexual orientation or
gender identity. The human rights of LGBT individuals
have been intentionally left out of this body of law
because of efforts by a coalition of powerful states
and major religions to block efforts to prioritize
LGBT rights.38
Instead, the general provisions in human rights
law have been interpreted to include the protection
of the LGBT community. Broad commitments to equal
rights and nondiscrimination are seen as prohibiting
discrimination against LGBT individuals. As the former
UN High Commissioner for Human Rights Navi Pillay
stated: “The case for extending the same rights to
lesbian, gay, bisexual and transgender (LGBT) persons
as those enjoyed by everyone else is neither radical
nor complicated. It rests on two fundamental principles
that underpin international human rights law: equality
and nondiscrimination.”39

Unfortunately, high levels of discrimination and
brutal violence toward LGBT individuals, and the LGBT
community overall, continues unabated around the
world. Approximately 70 countries criminalize samesex activity, and about a dozen can invoke the death
penalty against people who engage in same-sex sexual
relations. Violence against the LGBT community is
often severe. In 2017 in Azerbaijan, for example, police
conducted a brutal campaign, arresting and torturing
transgender women and about 80 men identified as
gay, bisexual, or transgender. Also in 2017 police in
Jakarta, Indonesia, arrested 50 people at a sauna “on
the basis of their perceived sexual orientation”; while
transgender women were stripped, beaten, and had
their heads shaved.40
According to Amnesty International, thirtythree out of fifty-four African countries, about 70%
of the continent, criminalize “consensual samesex conduct.” Gay men have been arrested in
Cameroon, Kenya, Malawi, Nigeria, Senegal, Sierra
Leone and Zambia. Mauritania, Sudan, Northern
Nigeria, and Southern Somalia can all administer
the death penalty as punishment for same-sex
conduct.41

as a “justice cascade” or dramatic increase in human rights prosecutions around the
world. Sikkink argues that this increase is “evidence of a new legitimacy for the norm
that state officials should be held accountable for past crimes.”45
These improvements indicate that governments around the world have taken
actions to incorporate internationally affirmed human rights into their national legal
systems. Individual countries are leading by example and advancing specific areas of
rights protection globally:46
• Brazil and South Africa assumed leadership on LGBT rights in the UN Human Rights
Council.
• The Constitutional Court of South Africa has issued decisions affirming the rights to
health and housing.
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essence of liberty. This freedom can only be fulfilled
when each of us realizes that the LGBT community
possesses equal rights.”43
A remarkable global political divide has thus
emerged in the global community over homosexuality
and LGBT rights, which has blocked progress in this
area. At the global level the institutional framework to
support and protect LGBT people from persecution
and abuse is very weak.44

Think About It
Gay Rights Are Human Rights.

Yet, in other parts of the world there is a growing
acceptance and support for the rights of the LGBT
community. In the first decades of the twentyfirst century LGBT individuals in the United States
experienced enormous progress toward equality in
civil society, in marriage, and in the military. In 2015
Ireland became the first country in the world to
legalize gay marriage by popular vote with a large
margin, 62% to 38%. Twenty-six countries throughout
the world have now legalized gay marriage. 42 In
2018 the Supreme Court in India unanimously struck
down a 157-year-old law criminalizing gay sex. India’s
chief justice, Dipak Misra, stated to an overflowing
courtroom: “Respect for individual choice is the

1. Rightly or wrongly, many nations see
homosexuality as incompatible with
traditional cultural and religious values. How
can the international community engage in
a cross-cultural dialogue on the fundamental
issues of respect and equality for LGBT
individuals?
2. The Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW)
clearly articulates the obligations and duties
that states must uphold to guarantee the
human rights of women. Should a similar
international treaty be drafted to guarantee the
human rights of LGBT individuals? Why or why
not?

• India’s Supreme Court has reaffirmed a constitutional right to food and ordered the
government to invest heavily in school lunch programs.
• Brazil has been on the forefront of efforts to establish global standards to rein in mass
electronic surveillance.
In the first decades of the twenty-first century, there continue to be tremendous human
rights violations leading to grotesque levels of suffering. These include the violence of
war and terrorism, growing inequality and poverty, the lack of health care and education, and discrimination against racial minorities, women, and the LGBT community. Yet
the global human rights movement has made significant progress. Human rights remain
globally recognized as a critical defense against injustice today, as evidenced by the activity of the International Criminal Court.
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Contemporary Perspective:
The International Criminal Court, 1998–2018

genocide
Acts intended to
destroy, in whole or in
part, a national, ethnic, racial or religious
group.

International Criminal
Court (ICC)
An international tribunal charged with
prosecuting individuals
for the international
crimes of genocide,
crimes against humanity, and war crimes.

Fatsuo Bensouda,
Chief Prosecutor at
the ICC.
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As you learned in the Historical Perspective section at the beginning of this chapter, lawyer and judge Hersch Lauterpacht was key to the development of crimes
against humanity as a new category of crimes that were included in the Charter of
the Nuremberg Tribunal in 1945. Another central figure in the development of modern human rights, lawyer and activist Rafael Lemkin, first articulated the definition
of genocide, which refers to “acts committed with intent to destroy, in whole or in
part, a national, ethnical, racial or religious group.”47 Lemkin’s writings, lobbying, and
persistence were critical to the adoption of the Genocide Convention by the UN General Assembly in 1948.While crimes against humanity centers on the killing of large
numbers of individuals, genocide focuses on the destruction of particular groups. The
two concepts are complementary, developed side by side, and connect the individual
and the group.
In 1998 120 nations gathered in Rome voted in support of the creation of a new
International Criminal Court (ICC) with jurisdiction to try cases of genocide, crimes
against humanity, and war crimes. The rules for the new ICC were hammered out by
hundreds of international lawyers, scholars, and diplomats over a five-year period. After
receiving ratifications from 60 nations, the court formally came into existence48 in 2002.
The ICC is located in The Hague, The Netherlands, with ratifications from 123 State Parties. The preamble to the treaty states that it is “the duty of every State to exercise its
criminal jurisdiction over those responsible for international crimes.”
Following the 1998 Rome Conference,
the world witnessed a series of prosecutions of state leaders and other individuals
for crimes against humanity, war crimes,
and genocide. Consider the following
events:49
• In September 1998 Jean-Paul Akayesu,
a Rwandan political leader who oversaw the massacre of Tutsis, became the
first person ever convicted for the crime
of genocide. His trial took place at the
International Criminal Tribunal for
Rwanda.
• In November 1998 former Chilean president Augusto Pinochet was imprisoned
in London for crimes against humanity,
held responsible for the torture that took
place during his dictatorial rule.
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• In May 1999 Serbian president Slobodan Milošević became the first sitting head of
state to be indicted for crimes against humanity during the wars in Bosnia, Croatia,
and Kosovo following the breakup of Yugoslavia; in 2001, after he left office, he was
indicted for genocide in relation to atrocities committed in Bosnia. Milošević died before the completion of his trial.
• In September 2007 the International Court of Justice at The Hague determined
that Serbia had failed to prevent genocide in Srebrenica, Bosnia, the first time a
state had been condemned by an international court for violating the Genocide
Convention.
• In May 2012 former Liberian President Charles Taylor was convicted of crimes against
humanity, including terror, murder, and rape, for his involvement in the Sierra Leone
civil war and sentenced to 50 years in prison, the first head of state to be convicted of
these crimes.
Since beginning its work, ICC’s record has been controversial. In 2010 the Court indicted
President Omar al-Bashir of Sudan for genocide, the first sitting head of state charged
at this level. Successful prosecutions included those against Thomas Lubanga Dyllo and
Germain Katanga of the Democratic Republic of the Congo. In March 2012 Lubanga, the
first person arrested under a warrant issued by the ICC, was found guilty of enlisting and
conscripting children under the age of fifteen years and using them as child soldiers. In
March 2014 Katanga was found guilty on one count of a crime against humanity and
four counts of war crimes (murder, attacking a civilian population, destruction of property and pillaging) during an attack on a village.
Because the United States, China, and Russia have refused to ratify the Rome Statute, these great powers have exempted themselves from its legal norms, creating a
double standard in which only less powerful countries are prosecuted for war crimes,
crimes against humanity, and genocide. Critics point to examples of individuals from
these leading states committing war crimes and escaping any accountability. The work
of the ICC to create universal norms of accountability is thus clearly undermined by this
unfortunate double standard.
As discussed in Chapter 6, nearly all of the ICC investigations have focused on
crimes committed in Africa but have ignored those committed by Russia, the United
States, China, and Israel, which has led many critics to conclude that the organization
is deeply flawed. The widespread perception is that Africa is being unfairly targeted
for prosecution; however, it is important to remember that five of the eight African
countries under investigation by the ICC were the ones who had invited the Court
to look at the cases. Since the United States, Russia, China, and Israel have not ratified the Rome Statute and the ICC is based on state consent, there is little the Court
can do about the actions of those countries. Those individual states who thwart the
efforts of the international community to create legal systems of international justice may be the problem to be solved as the ICC looks to the future of international
justice.50
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Looking to the Future:
The United States, China, and the UN Human
Rights System
Powerful states, particularly the United States and China, will likely impact the future
viability of the UN human rights system and the actions of the ICC. This section first
describes the reasons behind US hesitation to ratify international human rights treaties and fully join in the UN efforts to universalize rights claims. Then China’s abysmal
human rights record is examined, along with the reluctance of the international community to hold this formidable state to global standards.

The United States and International Human Rights
As shown in Map 9.2, the United States and China have the dubious distinction of being
among the leading world’s laggards in the ratification of international human rights
treaties. As of 2019 the United States had only ratified five of the eighteen central
human rights treaties: the International Covenant on Civil and Political Rights (ICCPR),
the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), the Convention against Torture (CAT), and two Optional Protocols to the
Convention on the Rights of the Child (CRC). The United States continues to refuse to
ratify the overall treaties protecting children, women, migrant workers, people with disabilities, and people victimized by enforced disappearances, and it has not ratified the
International Covenant on Economic, Social and Cultural Rights (ICESCR). This poor
ratification record makes the United States appear hypocritical when its government lectures other states on human rights issues.
Map 9.2 Ratification of International Human Rights Treaties
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Despite the ratification failure, the United States has led by example in many of
these areas. US domestic legislation related to women’s rights and the rights of persons
with disabilities has been in the progressive forefront, and US practices in these areas
indicate more compliance with treaty norms than many of the countries that have ratified them. Scholar Harold Koh calls this practice “compliance without ratification.”51
If the United States is in compliance, why not ratify the treaties? Immediately after
the formation of the UN and the adoption of the UDHR in the 1940s, politics interfered. With the outbreak of the Cold War following WWII, neither the United States nor
the USSR was interested in “binding obligations” that might challenge their sovereign
power. It was one thing to sign onto the UDHR, a “declaration” with few obligations and
no enforcement abilities. It was quite another to ratify an international treaty with compliance and enforcement mechanisms.
Then in the 1950s, the United States experienced the rise of McCarthyism, a zealous anti-Communist, xenophobic movement. Segregationists and racists opposed UN
efforts to fight racial discrimination, fearing challenges to existing Jim Crow and racial
immigration laws. Hysteria against the UN and human rights reached a high point when
Republican Senator John Bricker introduced legislation demanding that the United
States withdraw from all human rights treaties “to bury the so-called covenant on human
rights so deep that no one holding office will ever dare to attempt its resurrection.”
Bricker went on to say: “I do not want any of the international groups, and especially
the group headed by Mrs. Eleanor Roosevelt, which has drafted the covenant of Human
Rights, to betray the fundamental, inalienable, and God-given rights of American citizens enjoyed under the Constitution.” In Bricker’s mind, international human rights
were “completely foreign to American law and tradition.” In response, in 1953 President
Dwight Eisenhower and Secretary of State John Foster Dulles not only refused to reappoint Eleanor Roosevelt to the UN Commission on Human Rights but also announced
that the United States would not become a party to any human rights treaty approved
by the United Nations. In response, Eleanor Roosevelt declared: “We have sold out to
the Brickers and McCarthys. It is a sorry day for the honor and good faith of the present
Administration in relation to our interest in the human rights and freedoms of people
throughout the world.”52
The United States showed other nations that national sovereignty and Cold War
politics were more important than protecting international human rights, effectively
removing itself from a constructive leadership role. Except for limited efforts by President Jimmy Carter, throughout the Cold War no administration fundamentally challenged this perspective or exerted political capital to push the United States toward
ratification.
With the fall of the Berlin Wall in 1989 and the end of the Cold War shortly after,
the human rights community hoped that this political dynamic might change. However,
the horror of the terrorist attacks at the World Trade Center, the Pentagon, and in Pennsylvania on Sept 11, 2001, focused US efforts on security and the prevention of terrorism. Unfortunately, a false dichotomy emerged: fighting effectively against terrorists
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meant that human rights had to be suspended. International human rights treaties were
sidelined once again.
The second decade of the twenty-first century has witnessed a rise in nationalism,
a backlash against economic globalization (as discussed in Chapter 8), and an attempt
by the major powers to sideline the UN. The Trump administration, and in particular
Trump’s National Security Adviser John Bolton, have consistently expressed contempt
for the UN and international law overall. Human rights were barely mentioned in the
2016 presidential election and are clearly not a priority in the current administration.
In the short term it does not seem likely that the United States will act to either
ratify new human rights treaties or play a leading role in the UN human rights system,
but perhaps this will change in the long term. The human rights movement continues to
evolve in dynamic, ever-changing, and unanticipated ways. Human rights are now central to modern diplomacy, represent a global vision of ethics and morality, and play a critical role in the world’s political, legal, and moral topography. Nelson Mandela declared:
“human rights have become the focal point of international relations.”53 It remains to
be seen whether the United States of the future will embrace this vision and become a
leader in the world struggle for international human rights.

China and International Human Rights
In 2010 Chinese dissident and intellectual Liu Xiaobo was awarded the Nobel Peace Prize
for his actions in Tiananmen Square in 1989 to protect protesters from oncoming soldiers and for his advocacy for democracy and human rights, but he was unable to accept
the prize in Oslo due to his imprisonment. In 2008 Mr. Liu had been arrested and later
convicted on charges of inciting subversion after he helped launch Charter 08, a petition

2010 Nobel Laureate
Liu Xiaobo died
in Chinese state
custody in 2017.
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calling for democracy, the rule of law, and an end to censorship. At his trial Mr. Liu
stated to the court and his country: “Hatred can rot a person’s wisdom and conscience.
An Enemy mentality will poison the spirit of a nation and inflame brutal life and death
struggles, destroy a society’s tolerance and humanity, and hinder a country’s advance
toward freedom and democracy.”54
In July 2017 Mr. Liu died of liver cancer in a hospital while under guard, surrounded
by state security. With his death, he became the first Nobel Peace Prize laureate to die
in state custody since 1938 when Carl von Ossietzky, the German pacifist and foe of
Nazism, died after years of mistreatment. (China’s resistance to universal human rights
reflects a position of cultural relativism, as discussed in Theory Spotlight: Cultural Relativism versus Universality.)
Unfortunately, Mr. Liu’s warnings went unheeded. Today China continues to fail to
uphold international human rights standards and engages in abusive practices towards
its citizens. Its human rights violations are well documented by states, IOs and NGOs.
According to the US State Department human rights report for 2017:
The most significant human rights issues for which the [Chinese] government was responsible included: arbitrary or unlawful deprivation of life and executions without due
process; extralegal measures such as forced disappearances, including extraterritorial
ones; torture and coerced confessions of prisoners; arbitrary detention, including strict
house arrest and administrative detention, and illegal detentions at unofficial holding
facilities known as “black jails”; significant restrictions on freedom of speech, press,
assembly, association, religion, and movement (for travel within the country and overseas), including detention and harassment of journalists, lawyers, writers, bloggers, dissidents, petitioners, and others as well as their family members; censorship and tight
control of public discourse on the internet, in print, and in other media…59

The report goes on to criticize the lack of democracy, severe repression of human rights
advocates, coercive birth-limitation policy, human trafficking, and severe labor rights
restrictions. Amnesty International estimates that 500,000 people are currently enduring punitive detention in China without charge or trial and millions more are unable to
access the legal system for redress. In addition, Amnesty documents the growing repression of minority groups, including Tibetans, Uighurs, Mongolians, Falun Gong practitioners, and Christians.60
Despite this horrific record of abuse, the response from the international community has been muted at best. IOs and governments issue periodic statements of concern
but rarely exert pressure or political capital to bring about change. In fact, a normalization of China and acceptance of its authoritarian rule by the key actors in the international system is taking place. Governments and businesses continue engagement and
investments. For example, executives from American technology companies, including
Tim Cook the CEO of Apple, attend global information technology summits and meetings on connectivity in China, express support for Beijing’s plans for a “common future
in cyberspace,” and overlook China’s widespread censorship and electronic surveillance.
In May 2017 China hosted the largest gathering to date for its “One Belt, One Road”
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(OBOR) initiative (see Chapter 8), which will span sixty-five countries with potential
investments of over $1 trillion. Participating states set aside human rights concerns
and jumped at this opportunity. According to Human Rights Watch, the Asian Development Bank, the World Bank and the Asian Infrastructure Investment Bank, they “have
not taken adequate steps to ensure that they place strong human rights conditions on
OBOR-related projects.”61
In the 1990s the Clinton administration argued that China’s integration into the
global economy could push the country to embrace and respect the rules and norms of
the international system. China’s admission to the World Trade Organization (WTO) in

THEORY SPOTLIGHT

Cultural Relativism versus Universality
In 1947 the Executive Board of the American
Anthropological Association (AAA) submitted a
passionate statement endorsing cultural relativism to
the UN Commission on Human Rights:
If we begin, as we must, with the individual, we
find that from the moment of his birth not only
his behavior, but his very thought, his hopes,
aspirations, the moral values which direct his
action and justify and give meaning to his life in
his own eyes and those of his fellows, are shaped
by the body of custom of the group of which he
becomes a member.
Ideas of right and wrong, good and evil, are
found in all societies, though they differ in their
expression among different peoples. What is
held to be a human right in one society may be
regarded as anti-social by another people, or by
the same people in a different period of their
history.… [We] must embrace and recognize the
validity of many different ways of life.55
Cultural relativism is the position that values
and norms of conduct are determined by local
communities, and thus moral and ethical systems vary
from culture to culture. In this view, rights and duties
are not universal but flow from the political, religious,
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and institutional structures of
a people’s society and local
culture. No one ethical vision or
system of justice is better than
any other. In the modern world,
this perspective has made it
possible to justify a multitude of
conflicting norms and morals.
Relativists correctly point
out that humans are a diverse species composed of
multiple cultures, languages, religions, and political
systems. However, a fervent cultural relativist will
assert that the attempt to create global human rights
standards is arrogant and shows a lack of respect for
local autonomy. From this perspective, the UDHR is
not a universal framework of fundamental human rights
but instead reflects the values of the powerful states
that were central to the creation of the UN system after
WWII and can be seen as a form of cultural imperialism.
Such actions can harm cultural
diversity and damage local
universality
cultures.56
In ethics this refers
to the idea that
As documented in this
there are certain
chapter,
international human
truths that can be
r i g h t s l a w re j e c t s c u l t u r a l
considered universal and applicable
relativism and instead embraces
to all everywhere.
u n i v e r s a l i t y , a n a ppro a ch
cultural relativism
The view that
ethics differ from
culture to culture
and that judgments
of right and wrong
behavior are a
product of particular societies.
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2001 was to a large degree based on the hope that trade and engagement would prove
to be effective means of promoting human rights and democracy. Unfortunately, the
opposite seems to have occurred. China has more or less declared itself off limits to criticism by outsiders and uses its economic power to pressure governments and businesses,
silencing their efforts to raise human rights concerns. As a result of individual, business,
and government failures to defend human rights in China, the communist government
has been whitewashed. Engagement, investments, and profits have taken priority over
the protection of human dignity. China continues to move away from democracy, a free
press, and an independent legal system.

benefit from perceived universal standards.…
Individuals everywhere want the same essential
things: to have sufficient food and shelter; to be
able to speak freely; to practice their own religion
or to abstain from religious belief; to feel that
their person is not threatened by the state; to
know that they will not be tortured, or detained
without charge, and that, if charged, they will have
a fair trial.…They are as keenly felt by the African
tribesman as by the European city-dweller, by the
inhabitant of a Latin American shanty-town as by
the resident of a Manhattan apartment.57
The NGO Amnesty International strongly promotes the
universality of human rights with chapters around the world.

stating that cultural exceptions to the rights to liberty,
equal protection, an adequate standard of living,
protection from torture, and so on are not allowed.
The universalist position on international human
rights was eloquently stated by Rosalyn C. Higgins, the
former president of the International Court of Justice
(ICJ):
It is sometimes suggested that there can be no
fully universal concept of human rights, for it is
necessary to take into account the diverse cultures
and political systems of the world. In my view
this is a point advanced mostly by states, and by
liberal scholars anxious not to impose the Western
view of things on others. It is rarely advanced
by the oppressed, who are only too anxious to
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Internal cultural discourse and cross-cultural dialogue
can be used to enhance the universal legitimacy of
human rights and strengthen existing international
standards.58

Think About It
1. Where do you stand in the debate between
cultural relativism and universalism? Does
respect for local traditions and culture override
international human rights, or do norms of
human dignity override local traditions and
cultures?
2. What would a cross-cultural dialogue on human
rights look like? How could it be used to
strengthen international human rights law?
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If China continues to view human rights as an internal matter and to consider individual, organization, and state interference inappropriate, what can outsiders do? Practical steps for the international community—including states, IOs, NGOs, businesses, and
individuals—to take to help China acknowledge and respect international human rights
remain to be determined.

Summary
•

The Nuremberg War Crimes Tribunal defined and clarified the following concepts in
international law: crimes against peace, war crimes, and crimes against humanity.

•

The roots of the ideas of human rights can be found in the works of philosophers,
scholars, and religious leaders of all regions of the world over hundreds of years.

•

Modern human rights are social constructions outlining claims on others to a certain
type of treatment linked to the prevention and alleviation of suffering.

•

The Westphalian state system was based on state sovereignty, nonintervention, and
the legal equality of states. The three parts to the UN Human Rights System are norms,
institutions, and enforcement mechanisms. Its global human rights enforcement mechanisms remain limited, but national enforcement is much more robust and effective.

•

The ICC continues to struggle to develop effective means to prosecute individuals
for genocide, war crimes, and crimes against humanity, and the major powers have
yet to fully commit to this new international legal system.

•

The United States refuses to ratify many major human rights treaties. China’s abysmal
human rights record has not stopped governments and businesses from pushing
forward with full engagement with the dictatorial communist regime.
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Critical Thinking Questions
1. What was the role of the Nuremberg
Tribunal in the development of human
rights law after WWII?
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2. What was the role of the world’s religious traditions in the creation of our
modern understanding of human rights?
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Critical Thinking Questions
3. Do you as an individual feel bound
by international human rights law?
Do you personally feel that you have
human rights obligations that extend
beyond your family and nation to
include the alleviation of suffering
abroad? Explain your answers.
4. If a conflict emerges between a local
cultural practice and an international
human right codified in international
law, which should prevail, and why?
5. How do human rights claims challenge
the legitimacy of state sovereignty
and the basis of the Westphalian state
system?
6. Are there fundamental strategies that
the United Nations can pursue to stop
human rights abuse inside a sovereign
member state?
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7. How can the UN Human Rights Council act proactively? Does the Universal
Periodic Review provide a vehicle
for the UN to move early to prevent
human rights violations in member
states?
8. Can the International Criminal Court
create a legal regime to hold the
leaders of all nations accountable for
genocide, war crimes, and crimes
against humanity? How can ICC decisions be enforced?
9. Will the United States and China use
their extensive economic, political,
and military power to promote human
rights in the twenty-first century?
Will these powerful nations work to
strengthen the UN human rights system? Why or why not?

Practice and Review Online
http://textbooks.rowman.com/hastedt-felice
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